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VEMORANDUM OPI NI ON

Now before the Court is the defendant’s notion to dism ss the
plaintiff’s conplaint. The plaintiff, an American |Indian male,
all eges that he was several tinmes denied a promotion by the
def endant’ s equal opportunities policies. These policies, he
all eges, violate the Fifth Amendnent. After a full consideration of
the parties’ nenoranda and the applicable Iaw, the Court GRANTS in

part and DENIES in part the defendant’s notion.

BACKGROUND
Allan Sirmans is a |lieutenant col onel serving on active duty in
the United State Arnmy. For five consecutive years, he sought a
pronmotion to the rank of colonel. |In each case, the pronotion
sel ection board denied hima pronotion.

In 1998, LTC Sirmans cane before this Court chall enging two
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i nstances of his non-pronotion. He alleged that the Arnmy’s policy
and practice of giving preference to mnorities and wonen in
pronoti on deci sions caused himnot to be pronmoted in 1997 and 1997
(August). That claimwas settled out of Court. The plaintiff now
cones before this Court alleging that he was denied a pronotion in
various years due to (1) the Arnmy’s policies and practices with
respect to selection board nenbership, and (2) the Army’s equal
opportunity policy with respect to pronotion.
He al so all eges that he was denied a pronmotion in 1996, 1999, and
2000 as a result of the Arnmy’s policy and practice of giving
preferences to mnorities and wonmen in pronotion. See Conplaint for
Sirmans, July 21, 2000, at f 29.

A. The Arny’ s Sel ection Board Menmbership Policies

The Arny has an official policy of conposing its pronotion
sel ection boards with “at | east one mnority and one female.” See
Brief for Defendant, Nov. 15, 2000, at 5 (citing to Defendant’s
Exhibit A-3). LTC Sirmans alleges in his conplaint that the policy
and practice of requiring “one or nore femal es and one or nore
menbers of racial groups other than Caucasian [to be on the selection
board]”, and the lack of a policy requiring “one or nmore mal es and
one or nore menbers of the Caucasian racial group [to be on the
sel ection board]” caused himto be repeatedly passed over for

pronoti ons. Conplaint for Sirmans, July 21, 2000, at { 29.
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B. The Arny’s Equal Opportunity Policies with Respect to
Pronoti on

In addition to his board nenbership claim LTC Sirmans al so
all eges that he was denied a pronmotion in 1996, 1999, and 2000 as a
result of the Army’s policy and practice of giving preferences to
m norities and wonen in promotion. See Conplaint for Sirmans, July
21, 2000, at ¢ 29. Although the policy has changed several tines
during the years in question, its consistent use of a “revote” policy
is a core dispute in this case.!?

As its name suggests, the revote procedure occurs after the
sel ection board has “conpleted a review of [the officers’] personne
files and initially ranked [them in order of qualification for
promotion.” Brief for Defendant, Nov 15, 2000, at 4 (quoting Sirmans
v. Cal dera, 27 F. Supp. 2d 248, 249 (D.D.C. 1998) (Lanberth, J.)).
After this ranking, and in accordance with official instructions, the
sel ection board reviews the results to determ ne whether pronoting
t he | eading candidates fromthe first ranking would “produce a

selection rate for mnorities and wonen that was conparable to the

selection rate for all officers considered for pronmotion.” Brief for
Def endant, Nov. 15, 2000, at 4. |If pronotions made in accordance
! Al t hough the “revote” policy was formally rescinded in

Sept enber 1999, the defendant clains that the FY 2000 policy still
contai ned unl awful preferences for woman and ninorities. See
Conmpl aint for Sirmans, July 21, 2000, at 8.
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with the initial ranking would not produce conparabl e pronotion
rates, the board was then obliged to reexam ne the records of al
femal e and m nority candi dates who were qualified for pronotion yet
unabl e to receive one on account of their ranking. The reexam nation
was “to determine if any of the personnel files show ed] evidence of
di scrim nation against the individual officer.” 1d. |If a mjority
of the selection board found “evidence of past discrimnation, that
of ficer was ‘revoted’ and assigned a new qualification ranking.” 1d.
Thi s new ranking m ght be higher or |ower than the candidate’ s first
ranki ng and m ght not result in the candi date being ranked high
enough for a promotion. |In any event, the ranking ascribed to the
female or mnority applicant was final after the revote took pl ace.
* * *

In sum LTC Sirmans clainms that his pronotion was repeatedly
thwarted by the Arny’s sel ection board nmenbership policy and its
equal opportunity policy with respect to pronotion. The Court now

consi ders these and ot her pertinent issues.

ANALYSI S
Jurisdiction
Because the plaintiff’s well-pleaded conpl aint presents a
federal question, this Court properly has jurisdiction under 28

U S C § 1331.



1. Standard of Review

If a plaintiff has failed “to state a claimupon which relief
can be granted,” a court may grant a defendant’s notion to disn ss.
Fed. R Civ. P. 12(b)(6); see also Hi shon v. King Spal ding, 467 U.S.
69, 73 (1984); Sparrow v. United Air Lines, Inc., 216 F.3d 1111, 1114
(D.C. Cir. 2000). 1In evaluating a notion to dism ss, a court nust
construe the conplaint in the |ight nost favorable to the plaintiff
and give the plaintiff "the benefit of all inferences that can be
derived fromthe facts alleged.” Schuler v. United States, 617 F.2d
605,608 (D.C. Cir. 1979); see al so Scheuer v. Rhodes, 416 U S. 232,
236 (1974). "However, |legal conclusions, deductions or opinions
couched as factual allegations are not given a presunption of
truthful ness.” Wggins v. Hitchens, 853 F. Supp. 505, 508 n.1 (D.D.C
1994) (citing 2A Moore's Federal Practice, 8§ 12.07, at 63 (2d ed.
1986) (footnote omtted); Haynesworth v. MIller, 820 F.2d 1245, 1254

(D.C. Gir. 1987)).

I11. The Plaintiff’s ClaimBased on Sel ecti on Board Menbership
The plaintiff alleges that he was denied a pronotion five

consecutive tinmes because the Arny has a policy of requiring that

women and minorities sit on selection boards. This policy, he

al l eges, violates the Constitution. The defendant argues that the
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plaintiff is either without standing to pursue this claim or is
wi t hout a constitutional right in the first place. The Court finds
that he is without standing to facially challenge the conposition of
t he sel ection board.

Article 11l standing rules ensure that parties will not
“convert the judicial process into 'no nore than a vehicle for the

vi ndi cati on of the value interests of concerned bystanders. Val | ey
Forge Christian College v. Anericans United for Separation of Church
and State, 454 U S. 464, 473 (quoting United States v. SCRAP, 412
U.S. 669, 687 (1973)). To this end, one of the requirenents for
standing is that there be “a causal relationship between the
[plaintiff’s] injury and the chall enged conduct.” Northeastern Fl a.
Chapter of the Associated Gen. Contractors of Am v. City of
Jacksonville, 508 U S. 656, 663 (1993) (citations and internal
quotation marks omtted) (analyzing a plaintiff’s standing in an
equal protection challenge to an affirmative action program; see

al so Sinon v. Eastern Kent. Welfare Rights Og., 426 U S. 26, 41-42
(1976). This should not suggest, however, that one need show that the
defendant’s conduct was the proxi mte cause of the alleged injury.
See Public Interest Research Group of N.J. v. Powell Duffryn
Termnals, Inc., 913 F.2d 64, 72 (3d Cir. 1990) (“The “fairly

traceabl e” requirenment of the Valley Forge test is not equivalent to

a requirenment of tort causation.”); Loggerhead Turtle v. County
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Counci | of Volusia County, Fla., 148 F.3d 1231, 1251 n.23 (11th Cir.
1998). Rather, a plaintiff need only show that there is a
“substantial |ikelihood” that the defendant’s conduct caused the
plaintiff’s injury. Duke Power Co. v. Carolina Environnmental Study
Group, Inc., 438 U.S. 59, 75 n.20 (1978).

Thus, the Court is posed with the question of whether there is
a substantial |ikelihood that the Arny’ s selection board nenbership
policy caused the plaintiff’s non-pronotion. The Court finds that
there is not such a likelihood. To hold otherw se would be to hold
that every tinme “one or nore femal es and one or nore nenbers of
raci al groups other than Caucasi an” are placed on a selection board,
the collective pronotion decisions of the selection board are
unavoi dably altered. Such a conclusion would necessarily include two
presunptions. First, that all wonen and non-whites have an inherent
and unavoi dabl e di sposition to favor their own race and gender. And
second, that all pronotion decisions by selection boards are
controlled by the voting habits of a few wonen and non-whites.

The first presunption is not just patently false, it is
dianmetrically opposed to Suprenme Court jurisprudence which this Court

is bound to follow? The Suprene Court has consistently shunned

2 Aside from Suprene Court jurisprudence, at |east one court
has considered the conposition of a mlitary selection board in an
Equal Protection action. In evaluating whether the racial make-up of
a particular selection board gave rise to an inference of
di scrim nation, Judge Green recognized that “[t]here is a strong
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such racial and gender stereotypes, and, in any event, has never held
that a deci sionmaker’s race or sex, by itself, prevents her from
maki ng an obj ective deci sion. See, e.g., Bush v. Vera, 517 U.S.
952, 986 (1996) (“Qur Fourteenth Amendnent jurisprudence evinces a
conmmtnment to elimnate unnecessary and excessive governnental use
and reinforcenent of racial stereotypes.”); Georgia v. MCollum 505
U.S. 42, 59 (1992) (“[T]he exercise of a peremptory chall enge mnust
not be based on either the race of the juror or the racial
stereotypes held by the party”); Ednonson v. Leesville Concrete Co.,
500 U.S. 614 (1991) ("If our society is to continue to progress as a
mul tiracial denocracy, it mnmust recognize that the automatic

i nvocation of race stereotypes retards that progress and causes
continued hurt and injury"); Powers v. Chio 499 U S. 400, 410 (1991)
("We may not accept as a defense to racial discrimnation the very
stereotype the |aw condemms”); Holland v. Illinois, 493 U S. 474,
484, n.2 (1990) ("[A] prosecutor's 'assunption that a black juror
may be presunmed to be partial sinply because he is black’

viol ates the Equal Protection Clause"); Batson v. Kentucky, 476 U. S.

79, 85, 104 (1986) (“[T]he Equal Protection clause forbids . . . the
assumption that black jurors as a group will be unable inpartially to
presunption that . . . selection board nenbers faithfully discharge[]

their duties.” Enmory v. Secretary of the Navy, 708 F. Supp. 1335,
1343 (D.D.C. 1989) (citing Neal v. Secretary of the Navy, 639 F.2d
1029, 1037 (3d Cir. 1981) (relying on a strong presunption of good
faith in the conduct of Navy pronotion selection boards)).
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consider the State’'s case against a black defendant.”, “[T]he Equal
Protection Clause prohibits a State fromtaking any action based on
crude, inaccurate racial stereotypes.”).

The second presunption behind the plaintiff’s claimis
conpletely devoid of logic. Wile it is reasonable to assune that
wonmen and non-whites, together with the other nenbers of selection
boards, informthe decisions of the board, it is patently
unreasonable to assune that a few nmenbers, constituting a nunerica
m nority of the board, can control the outconme of the board' s
deci sions. Thus, even if wonen and non-whites were possessed of the
class narcissismwhich the plaintiff inplies, there is no reason to
t hi nk they would be successful in converting the rest of the board to
their views.

Of course, there exists the possibility (though it is a slight
one for sure) that a particular woman or mnority, possessed of both
cl ass narcissismand Machi avellian powers of persuasion, could pul
off a coup of racial or gender discrimnation against a particular
applicant. But the mere possibility of this is a far cry fromthe
necessity that, in a facial challenge, the plaintiff “establish that
no set of circunmstances exists under which the [policy] would be
valid.” United States v. Salerno, 481 U S. 739, 745 (1987); see also
Chio v. Akron Center for Reproductive Health, 497 U S. 502, 514

(1990) .



Nonet hel ess, as the precedi ng paragraph recogni zes, just
because the Court rejects the plaintiff’s facial challenge does not
mean that the selection board conposition is irrelevant to the
plaintiff’'s discrimnation claim |Indeed, the plaintiff in this case
m ght, in accordance with his duty to denonstrate a discrimnatory
pur pose under Washington v. Davis, 426 U.S. 229, 242 (1976), utilize
the sel ection board nenmbership, together with other evidence such as
the pronotion rate for certain races and genders, to persuade the
Court that he has been discrimnated against. |In short, if the
plaintiff was victimzed by the Machiavel lian narcissist, he can

still pursue that claim

V. The Plaintiff’s 1996, 1997, and 1997 (August) As-Applied Cl ains
The defendant argues that, because the plaintiff settled his

prior suit, the doctrine of res judicata necessarily nerits the

di sm ssal of the plaintiff’s 1996, 1997, and 1997 (August) cl ains

regardi ng sel ection board nmenbership. The Court disagrees, and finds

that the plaintiff may proceed with his as-applied clains based on

t he conduct of these selection boards.

A Col | ateral Estoppel through Judicial and Extra-Judici al
Di sposition

When a party returns to court to press a grievance that was
al ready once resolved, courts necessarily | ook to estoppel doctrines

to determine if the claimnt nay proceed. A court’s analysis,
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however, depends on whether the first suit was resolved by the court
or by the parties.

When a judicial disposition occurs, and the clainmnt returns to
court seeking further relief, the claimant is often barred by the
doctrine of collateral estoppel, which prevents parties from bringing
“subsequent suits based on the same cause of action.” U S. v. Nixon,
968 F.2d 1269, 1298 (D.C. Cir. 1992); see also Montana v. United
States, 440 U. S. 147, 153-54 (1979) (recognizing that parties should
be precluded from“contesting matters that they have had a full and
fair opportunity to litigate”). As m ght be expected, the preclusive
effect of collateral estoppel begs the question of what constitutes a
cause of action. In answering this question, the D.C. Circuit has
“adopted a transacti onal approach to the issue.” U S. v. Ni xon, 968
F.2d at 1298 (citing I.A M Nat'l Pension Fund, Benefit Plan A v.
| ndustrial Gear Mg. Co., 723 F.2d 944, 947 (D.C. Cir.1983) and U. S.

I ndus., Inc. v. Blake Constr. Co., 765 F.2d 195, 205 (D.C. Cir.
1985)). Under a transactional approach, “considerations such as

whet her the facts giving rise to the former proceeding and the
current claimare related in tinme, space, origin or notivation,

whet her the clains forma convenient trial unit and whether the
parties expected the clains to be treated as a unit are all rel evant
to the determ nation whether the clains arise out of the sane general

cause of action.” Nixon, 968 F.2d at 1298; U.S. Indus., 765 F.2d at
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205.

When a case is settled extra-judicially, however, courts take a
different tact in determ ning the claimthat has been precl uded.
| nstead of applying the transacti onal approach to the plaintiff’s
first conplaint, a court nerely applies “famliar principles of
contract law’ to the settlenment agreenment. Village of Kaktovik v.
Watt, 689 F.2d 222, 230 (D.C. Cir. 1982) (collecting cases supporting
this principle); see also United States v. ITT Continental Banking,
Co., 420 U. S. 223, 238 (1975). This is because “[a]n agreenment to
settle a legal dispute is a contract.” Village of Katkovik, 689 F.2d
at 230. Such contracts, to be useful to the defendant, usually
contain a clause requiring plaintiffs to waive their right to bring
future suits on the issue being settled. In such cases, the court
uses traditional principles of contract interpretation to determ ne
what clainms the parties intended to “foreclose . . . fromfuture
litigation.” See, e.g., Levinson v. United States, 969 F.2d 260, 264
(7th Cir.1992); see also Gall v. South Branch Nat'l Bank of South
Dakota, 783 F.2d 125, 127 (8th Cir.1986); Kaspar Wre Wrks, Inc. v.
Leco Engi neering and Machine, Inc., 575 F.2d 530, 535 (5th Cir.
1978); Carter v. Rubin, 14 F. Supp. 2d 33, 34 (D.D.C. 1998)
(Lanmberth, J.).

Finally, even when a case is resolved by an agreenent of the

parties, it is inmportant to distinguish whether the resol ution was
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whol |y extra-judicial or only partially so. When a case is settled
by the parties, and the court is not asked to approve the settl enment
in any way, courts interpret the agreenent using, as expl ained above,
traditional principles of contract interpretation. However, in
cases where the court is asked approve the settl enent agreenent, sone
courts have interpreted the agreenent using sonewhat nore of
transacti onal approach. See Bailey v. Di Mario, 925 F. Supp. 801, 810-
11 (D.D.C. 1995) (precluding clains that had al so been the subject of
a court approved class action settlenent agreenent because of res
judicata); but see EEOC v. Peterson, Howell & Heather, Inc., 702
F. Supp. 1213, 1218 (D. M. 1989) (rejecting argunents of preclusion
based on res judicata and coll ateral estoppel and stating
"[d] efendants |iken the settlenent agreenent to a consent decree, but
the settl ement agreenent was not passed upon by any court. The
settl enment agreenment was nerely an extrajudicial agreenent between a
state agency and a private party.").

B. The Settl enment Agreenent

Wth these | egal precedents in mnd, the Court now turns to the
estoppel issue in the instant case. The Court first notes that the
settl enment agreenent in this instant case was not approved by the
Court in any way. Thus, the proper interpretation of the agreenent
is along strict contractual |lines. The pertinent portion of the

settlement agreenment reads:
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Li eut enant Col onel s Sirmans and Buchhol z warrant and represent
that no other action or suit with respect to the clains alleged
in his conplaint in this case are pending or will be filed in,
or submtted to, any court, adm nistrative body, or |egislative
body by Lieutenant Col onels Sirmans and Buchhol z, at their
direction, or for their benefit.
Sirmans v. Caldera, Civ. A No. 98-278 (RCL), Settlenent Agreenent,
April 9, 1999, at § 10 (enphasis added). Followi ng the edict of the
provi sion, the Court refers to the plaintiff’s 1998 conplaint to
determ ne what clains were alleged. 1In a section titled *Count

one”, 3 the conpl aint reads

The Department of the Arnmy denied the plaintiffs their
constitutional right to equal opportunity for pronotion through
an equal opportunity instruction requiring the . . . Pronotion

Sel ection Board to give special pronotion consideration to

m norities and wonen
ld., Conplaint, Feb 4, 1998, at | 17.

Looking at the terns of these |egal docunments, the Court finds
that the settlenment agreenent does not have preclusive effect on the
plaintiff’s current suit. The settlenment agreenent explicitly refers
to “clains alleged in [the] conplaint” and the first conplaint did
not allege, nuch | ess nention, anything regarding the conposition of
the selection board. The Court therefore finds that the plaintiff’'s

present claimis not precluded by the settling of his previous claim

In arguing to the contrary, the defendant confuses the

s The conpl ai nt contained a second count that was identical
to this count in all ways except that it alleged a due process
violation, not an equal protection violation.
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different strains of estoppel analysis. The defendant cites casel aw
supporting the proposition that the clainms in the plaintiff’'s first
conpl aint should be interpreted broadly. |If the plaintiff’s first
case had been di sposed of by the Court, the defendant’s argunent

m ght be persuasive, as the plaintiff’s current suit presents clains
which likely are related in “tinme, space, origin [and] notivation” to
his first suit. Ni xon, 968 F.2d at 1298. But the plaintiff’s first
suit was not disposed of judicially; rather, it was settled solely by
the parties with an agreenent that explicitly identified which clains
woul d be precluded fromfuture suits, nanely “suit[s] with respect to
the clains alleged in his conplaint.” The settlenment agreenent could
easily have been witten to foreclose the current suit; it could have
been witten so as to preclude a suit involving “issues raised in his
conplaint”, or “claims arising fromhis non-pronotion”, or even
“clainms of discrimnation by selection boards.” But the agreenent
did not do this. And to interpret it so that it did would only be to
deprive the plaintiff of the bargain which, the Court can only
assume, he struck intentionally. See, e.g., United States v.

Pegl era, 33 F.3d 412, 413 (4th Cir. 1994) (citing United States v.

Ri ngling, 988 F.2d 504, 506 (4th Cir. 1993) (noting that a “central
tenet of contract law is that no party is obligated to provide nore
than is specified in the agreenent itself” and that “each party

shoul d receive the benefit of its bargain”).
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I n conclusion, the Court notes that the plaintiff’s case

agai nst the 1997 and 1997 (August) selection boards will necessarily
differ fromhis other claims. Unlike his clains against the 1996,
1999, and 2000 boards, the plaintiff does not allege that the 1997
and 1997 (August) boards utilized the contested revote policy. Thus,
with respect to the 1997 and 1997 (August) boards, the plaintiff’s
case of discrimnation will only consist of evidence, if any, that
the particular board nenbers intended to deprive himof a pronotion

on account of his race or sex.

V. The Plaintiff’s ClaimBased on the Arny’s 1996, 1999, and 2000
Equal Opportunity Policies

The plaintiff alleges that he was denied a pronotion in 1996,
1999, and 2000 as a result of the Arny’'s equal opportunity policy,
ot herwi se known as the “review and revote” policy. This policy, he
all eges, is unconstitutional. The Court finds that his conplaint
states a claimfor which relief can be granted and therefore denies
t he defendant’s notion to dism ss.

It is axiomatic in the era of notice pleading that a plaintiff
need only provide “a short, plain statement of the clain’ such that
“the defendant [will have] fair notice of what the plaintiff's claim
is and the grounds upon which it rests.” Sparrow v. United Air

Li nes, Inc., 216 F.3d 1111, (D.C. Cir. 2000) (quoting Fed. R Civ.
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P. 8(a)); see also Conley v. G bson, 355 U. S. 41, 45-46 (1957).

Thus, a conplaint “need not plead |law or match facts to every el enent

of a legal theory.” Krieger v. Fadely, 211 F.3d 134, 136 (D.C. Cir.

2000) (quoting Bennett v. Schm dt, 153 F.3d 516, 518 (7th Cir.1998));

see al so Cari bbean Broad. Sys., Ltd. v. Cable & Wreless P.L.C., 148

F.3d 1080, 1086 (D.C.Cir.1998) ("[A] plaintiff need not allege al

the facts necessary to prove its claim"); Atchinson v. District of

Col unmbia, 73 F.3d 418, 421-22 (D.C.Cir.1996) ("A conplaint ... need

not allege all that a plaintiff nust eventually prove.”).

As Judge Easterbrook put it in the enploynment discrimnation context:
Because racial discrimnation in enploynent is "a claimupon
which relief can be granted,'.... 'l was turned down for a job
because of ny race' is all a conplaint has to say to survive a
nmotion to dism ss under Rule 12(b)(6).

Sparrow, 216 F.3d at 1114 (quoting Bennett, 153 F.3d at 518).

The Court finds that the plaintiff has met this m ninal

t hreshol d. Racial and gender discrimnation in pronotion are, of

course, clainms “upon which relief can be granted,” and the

plaintiff’'s statenent that the defendant’s racial and gender

preferences denied hima pronotion thus squarely states a claim

CONCLUSI ON

In summary, the Court finds that the plaintiff’s as-applied

claimof discrimnation by the 1996, 1997, 1997 (August), 1999, and
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2000 sel ection boards may proceed. The plaintiff’s facial challenge
to the defendant’s sel ection board nenmbership policy, however, is
di sm ssed. An order consistent with this Menorandum Opi ni on shal

i ssue this date.

Dat e:

ROYCE C. LAMBERTH
UNI TED STATES DI STRI CT JUDGE
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